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QUESTIONS PRESENTED

This Court has limited its grant of certiorari to the
following questions:

1. Does 18 U.S.C. 2119(1)-(3) describe sentencing
factors or elements of the offense?

2. If 18 U.S.C. 2119(1)-(3) sets forth sentencing
factors, is the statute constitutional?

(D
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OPINIONS BELOW

The opinion of the court of appeals affirming peti-
tioner’s conviction but remanding for resentencing
(J.A. 19-40) is reported at 60 F.3d 547. The court’s
opinion affirming the sentence imposed on remand
(J.A. 41-43) is unreported, but the decision is noted at
116 F.3d 1487 (Table).

JURISDICTION

The judgment of the court of appeals was entered
on June 27, 1997. The petition for a writ of certiorari
was filed on September 25, 1997, and granted on March
30, 1998. The Court amended its order granting cer-

(1
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tiorari on April 6, 1998. 118 S. Ct. 1405. The jurisdic-
tion of this Court rests on 28 U.S.C. 1254(1).

STATUTORY PROVISION INVOLVED

As in effect at the time of petitioner’s offense, 18
U.S.C. 2119 (Supp. IV 1992) provided as follows:

§ 2119. Motor Vehicles

Whoever, possessing a firearm as defined in
section 921 of this title, takes a motor vehicle
that has been transported, shipped, or received
in interstate or foreign commerce from the per-
son or presence of another by force and violence
or by intimidation, or attempts to do so, shall—

(1) Dbe fined under this title or imprisoned
not more than 15 years, or both,

(2) if serious bodily injury (as defined in
section 1365 of this title) results, be fined under
this title or imprisoned not more than 25 years,
or both, and

(3) if death results, be fined under this
title or imprisoned for any number of years up
to life, or both.'"

1 In 1994, Congress amended Section 2119 by substituting
“with the intent to cause death or serious bodily harm” for
“possessing a firearm as defined in section 921 of this title.”
Federal Death Penalty Act of 1994, Pub. L. No. 103-322, Tit.
VI, § 60003(a)(14), 108 Stat. 1970. The question of the proper
construction of the new intent requirement is before this Court
in Holloway v. United States, No. 97-7164 (cert. granted, April
27, 1998). The 1994 amendment also authorized imposition of
the death penalty in cases in which death results. 108 Stat.
1970. In 1996, Congress again amended Section 2119 to specify
that the term “serious bodily injury” in subsection (2) includes
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STATEMENT

Following a jury trial in the United States
District Court for the Eastern District of California,
petitioner was convicted of carjacking, in violation of
18 U.S.C. 2119 (Supp. IV 1992), and using and
carrying a firearm during and in relation to a crime of
violence, in violation of 18 U.S.C. 924(c) (1988 & Supp.
IV 1992). The court of appeals affirmed petitioner’s
convictions, but it vacated the sentence originally
imposed by the district court and remanded for
resentencing. J.A. 19-40. On remand, the district
court sentenced petitioner to 300 months’
imprisonment, to be followed by five years of
supervised release. The court of appeals affirmed.
J.A. 41-43.

1. On December 7, 1992, petitioner and two co-
defendants, Donovan Oliver and Darryl McMillan,
drove petitioner’s sister’s Cadillac to the parking lot
of a liquor store in Bakersfield, California. J.A. 19-20;
Trial Tr. 159, 217-219, 453. The men approached a
parked Honda Accord and ordered its occupants, Ali
Nassar Mutanna and Abdullah Mardaie, to get out.
J.A. 20; Trial Tr. 158-159, 387-388. Oliver stuck the
barrel of a .45 caliber semi-automatic rifle into Mu-
tanna’s left ear, causing it to bleed profusely. J.A. 11,
20; Trial Tr. 159, 199, 223. Petitioner and McMillan
then robbed the victims while Oliver held them at
gunpoint. J.A. 20; Trial Tr. 160. Oliver took Mutanna
behind the liquor store, ordered him to lie on the
ground, and struck him on the head. Trial Tr. 165-
166, 233-234. Oliver told Mutanna that he would kill
him if he moved. Id. at 167; see J.A. 11, 20.

certain sexual assaults. Carjacking Correction Act of 1996,
Pub. L. No. 104-217, § 2, 110 Stat. 3020.
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Oliver and McMillan drove away in the Cadillac.
Trial Tr. 167-168. As they did so, Mutanna began to
get up off the ground, and Oliver fired a shot in his
direction from the departing Cadillac. Id. at 168, 225;
Presentence Rep. (PSR) 4; see J.A. 11. Petitioner
forced Mardaie into the Honda and drove after the
Cadillac. Trial Tr. 167-169, 231-232, 390. After driv-
ing a short distance, petitioner ordered Mardaie out of
the car. Id. at 391; J.A. 11, 20.

After petitioner and his co-defendants left,
Mutanna flagged down a police car and showed the
police officers the direction in which the carjackers
had gone. Trial Tr. 168-169, 306. The police found
petitioner sitting in the Honda, which he had parked a
few blocks away. J.A. 20; Trial Tr. 308-309.
Petitioner drove off as officers approached the Honda,
but he was apprehended after a short chase when he
crashed the Honda into a telephone pole. Trial Tr.
309-311. The officers later arrested Oliver and
MecMillan and seized the rifle used in the carjacking
from the back seat of the Cadillac. Id. at 314-315, 356;
J.A. 20-21.

2. A federal grand jury indicted petitioner, Oliver,
and McMillan on charges of carjacking, in violation of
18 U.S.C. 2119 (Supp. IV 1992),* and using and carry-
ing a firearm during and in relation to a crime of
violence, in violation of 18 U.S.C. 924(c) (1988 & Supp.
IV 1992). J.A. 4-5. At petitioner’s arraignment, the
magistrate advised him that the maximum penalty for
carjacking was 15 years’ imprisonment. J.A. 7. At
trial, Mutanna testified, among other things, that
during the course of the carjacking Oliver had pushed

2 Unless otherwise indicated, all references to Section 2119
in this brief are to the version in effect at the time of peti-
tioner’s offense.
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the gun into Mutanna’s ear until it started bleeding,
that he (Mutanna) had “blood all over” him, and that
Oliver repeatedly kicked him in the head as he lay on
the ground. Trial Tr. 199, 223, 233-234. At the con-
clusion of the evidence, the jury was instructed that,
in order to find the defendants guilty of carjacking, it
must find that the defendants took a motor vehicle
while possessing a firearm; that the vehicle had been
transported, shipped, or received in interstate or
foreign commerce; and that the defendants took the
vehicle by force and violence or by intimidation. J.A.
10. The jury found each defendant guilty of both
charges.? J.A. 21.

3. The presentence report prepared for petitioner’s
sentencing determined that the maximum term of
imprisonment authorized for his carjacking offense
was 25 years, because the offense resulted in “serious
bodily injury” to a vietim (Mutanna). PSR 22. The
report explained that “[d]Juring the carjacking, one of
the victims * * * was struck in the left ear and was
then forced to the ground at gunpoint,” and that as a
result, “the victim’s ear swelled and was painful for
several days.” PSR 6. The report stated further that
a medical examination of the victim some time after
the carjacking revealed that he had suffered a
perforated eardrum, causing permanent hearing loss.
Ibid.; see also J.A. 11, 15-16, 33-34.*

At sentencing, petitioner argued that he could not
be sentenced to more than the 15 years’ imprisonment

3 Petitioner and his co-defendants were convicted in part on
the theory that they aided and abetted each other in commit-
ting the charged offenses. J.A. 4-5, 19-20, 25-26; 18 U.S.C. 2.

4 Copies of medical reports on Mutanna’s condition were

provided to petitioner’s counsel before the sentencing hearing.
J.A. 33-34; see 93-10779 C.A. App. 34-41.
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authorized by Section 2119(1) because the indictment
had not charged, and the jury was not instructed that
it must find, that the carjacking resulted in “serious
bodily injury.” See J.A. 12-13. The district court re-
jected that argument, holding that Section 2119(2) did
not define a substantive offense separate from the
offense defined by the initial paragraph of that Sec-
tion. The court concluded, instead, that “carjacking
is a single offense defined in Section 2119,” and that
“[sub]sections (1) through (3) are merely sentencing
provisions to be applied by the district court at
sentencing.” J.A. 13; see 12/13/93 Tr. 32, 39. The
court found that Mutanna had suffered serious bodily
injury as the result of the carjacking, and that the 25-
year maximum term of imprisonment authorized
under Section 2119(2) therefore applied to petitioner’s
offense. J.A. 15-16. Based on its reading of the
applicable provisions of the Sentencing Guidelines,
the district court imposed the statutory maximum
sentence for the carjacking offense. It then added a
five-year consecutive sentence for the violation of
Section 924(c), for a total sentence of 30 years’ im-
prisonment. J.A. 21, 37-40; see 12/13/93 Tr. 41.

4. The court of appeals affirmed petitioner’s con-
victions. J.A. 19-40. As relevant here, the court re-
jected petitioner’s claim that the reference to “seri-
ous bodily injury” in 18 U.S.C. 2119(2) defined an
element of a separate offense, which the government
was required to charge in the indictment and prove at
trial. J.A. 27-34. The court concluded, instead, that
Section 2119 defines the crime of carjacking in its
first paragraph and then sets out, in three subpara-
graphs, different maximum sentences based on the
harm that results, in a particular case, from the com-
mission of the offense. J.A. 28-30.



7

The court explained that “[t]he plain text of the
statute establishes one offense, as defined in the first
main paragraph[,] * * * followed by the word ‘shall’
and then three sentencing possibilities.” J.A. 29.
Because Congress “did not redefine the essential ele-
ments of carjacking in subparagraphs (1), (2) or (3),
and those provisions could not stand alone, indepen-
dent of the main paragraph,” the court agreed with
the Eleventh Circuit that “the natural reading of the
text” was that “§ 2119 sets forth one offense, with
several possible penalties.” J.A. 28, 30. In addition,
the court concluded that the legislative history of
Section 2119 provided “persuasive evidence” that Con-
gress intended clauses (1)-(3) of Section 2119 to “set
forth enhanced penalties,” not additional elements of
separate aggravated offenses. J.A. 31-32.

The court rejected petitioner’s claim that he had
been denied due process because he was not informed
through the indictment or at arraignment that he
might face the maximum 25-year sentence. J.A. 33-34.
The court noted that an indictment need not allege
the existence of a sentencing factor, and that peti-
tioner and his co-defendants were given a fair oppor-
tunity to contest the existence and relevance of “seri-
ous bodily injury” at sentencing. Ibid.

Although it affirmed petitioner’s convictions, the
court of appeals vacated his sentence, holding that the
district court had erred in computing the maximum
permissible combined penalty, under the Sentencing
Guidelines, for petitioner’s two offenses. J.A. 37-40.°

5 The court concluded that under Guidelines § 2K2.4, appli-
cation note 2, petitioner’s total sentence for both offenses
should have been limited, in the circumstances of this case, to
the 25-year (300-month) maximum specified in 18 U.S.C.
2119(2). J.A. 38-40.
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On remand, the district court sentenced petitioner to
240 months’ imprisonment on the carjacking count,
and to a consecutive term of 60 months’ imprisonment
on the firearms count, for a total sentence of 300
months’ imprisonment. 3/25/96 Tr. 5. The court of
appeals affirmed. J.A. 41-43.

SUMMARY OF ARGUMENT

The carjacking statute, 18 U.S.C. 2119, sets forth
one offense consisting of armed robbery of a motor
vehicle, with three different maximum penalties
depending on whether (1) no injury or no serious
injury resulted from the ecrime, (2) serious bodily
injury resulted from the crime, or (3) death resulted
from the crime. 18 U.S.C. 2119(1)-(3). A finding of
serious bodily injury resulting from the crime is a
sentencing factor, not an element of a separate
criminal offense. The contrary interpretation—that
the injury finding is an offense element—is an
unnatural textual reading of Section 2119’s penalty
provisions, and nothing in the Constitution requires
that this Court adopt it.

I. This Court has repeatedly made clear that,
within broad constitutional limits, the definition of
the elements of federal crimes is a matter for Con-
gress, not the courts. The initial question in this
case is therefore one of legislative intent. The first
paragraph of Section 2119 defines a single carjacking
offense, while the succeeding three dependent clauses
provide statutory authority to sentencing courts to
impose higher sentences when particular harms to
victims result from the offense. Comparison with
other statutes confirms that Section 2119 differs from
those in which Congress may have intended to create
both a basic offense and separate aggravated crimes.
Instead, Section 2119 resembles in its character and
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structure provisions that are clearly intended to
define one offense with various ranges of punishments
depending on factors found at sentencing. The text
and structure of the statute therefore strongly sup-
port the interpretation, confirmed by the legislative
history and adopted by all the courts of appeals that
have considered the question, that resulting “serious
bodily injury” (or “death”) is a sentencing determina-
tion, not an element of a separate offense.

The nature of the factors in question further sup-
ports that conclusion. Bodily harm to victims of a
crime is, like recidivism, “as typical a sentencing
factor as one might imagine.” Almendarez-Torres v.
United States, 118 S. Ct. 1219, 1224 (1998). The de-
gree of physical harm caused by a crime is precisely
the sort of factual circumstance that courts necessar-
ily consider in imposing sentence. There is no reason
to conclude that a statutory reference to resulting
bodily harm was intended to define a new offense
element, simply because any such harm will generally
be closely related to the conduct that constitutes the
offense.

Congress’s 1994 amendment of Section 2119 to add
the possibility of capital punishment in cases in which
death results is not relevant to this case, which
involves an earlier version of Section 2119, with no
capital sentencing provision, and an enhancement
based on serious bodily injury, not death. Even if the
1994 amendment were relevant, however, it would not
require that the resulting injury factor set out in
clause (2) be treated as an offense element. There is
nothing to suggest, as a matter of statutory interpre-
tation, that Congress intended the finding of result-
ing injury to be made by anyone other than the sen-
tencing judge. Although petitioner argues that the
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Constitution would require that result in capital
cases after 1994, that is far from clear, and there is no
reason for the Court to reach or resolve the question
in this case.

If any subsequent history of Section 2119 is rele-
vant here, it is Congress’s 1996 amendment of the
statute, which was a direct response to a judicial de-
cision interpreting the term “serious bodily injury”
not to include rape of the carjacking victim. In react-
ing to that interpretation, Congress focused specifi-
cally on the statutory provision at issue in this case,
and the relevant materials make clear it understood
and agreed that “serious bodily injury” is a factor
relevant to the severity of sentencing, not an element
of the carjacking offense.

Finally, because use of the standard tools of
statutory interpretation leads to the conclusion that
bodily injury and death are sentencing factors, not
offense elements, the rule of lenity has no application
in this case.

II. Nothing in the Constitution requires the
Court to adopt any different construction of Section
2119, or to invalidate the statute if it is construed to
create sentence-enhancement factors. In Almen-
darez-Torres, this Court upheld the constitutionality
of a recidivist sentence enhancement provision that
increased applicable maximum penalties. The Court’s
analysis of the constitutional question there applies
equally in this case.

The overall sentencing range established by Sec-
tion 2119, while somewhat broader than that at issue
in Almendarez-Torres, fairly reflects the inherent
seriousness of the carjacking crime and the risk of
harm to persons inherent in it. The increases in the
maximum prison sentences authorized by clauses (2)
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and (3), while significant, are proportionally smaller
than the enhancement upheld in Almendarez-Torres.
And Almendarez-Torres cannot be validly distin-
guished on the ground that victim injury is constitu-
tionally different from recidivism for these purposes.
Both recidivism and harm are conventional sentenc-
ing factors.

Finally, there is no sound basis in the Constitution
for concluding that, if facts related to the commission
of the crime may increase the maximum sentence
authorized by law, they must be established as
“elements.” At its broadest, such a proposed rule
could be said to further the principle that any fact
significantly affecting a defendant’s sentence must be
proved at trial in order to protect the defendant’s
right to trial by jury and to proof beyond a reasonable
doubt. But that principle has been repeatedly rejected
by this Court’s cases, which recognize that many
sentencing determinations that have a significant
impact on the defendant’s sentence may constitution-
ally be made by the sentencing judge under a
preponderance-of-the-evidence standard. Petitioner’s
narrower argument that clause (1) sets a “statutory
maximum” that clauses (2) and (3) may not increase
fares no better, because it accords undue constitu-
tional significance to the particular manner in which
Congress elects to provide for graduated punishment
based on the circumstances of the crime. Under this
Court’s decisions, Congress could authorize a maxi-
mum sentence of life imprisonment for carjacking,
but direct that sentencing take place in accordance
with mandatory guidelines promulgated by the Sen-
tencing Commission, using the same -criteria of
serious injury or death to limit sentences to interme-
diate maximum terms of 15 and 25 years. There can
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be no constitutional impediment to accomplishing the
same result through the direct statutory guidance
set out in Section 2119.

This is not to say that the Constitution places no
limit on Congress’s ability to define criminal of-
fenses. Aside from explicit textual limitations, such
as the Ex Post Facto Clause, the Court has noted
that legislatures cannot seek to alter the definitions
of traditional common-law offenses in ways that
transgress “fundamental fairness.” Monge v. Cali-
fornia, No. 97-6146 (June 26, 1998), slip op. 6. Other
constitutional principles, such as proportionality and
the need for fair notice of criminal prohibitions, also
constrain a legislature’s power. Such principles must
be applied with restraint in order to avoid trenching
on legitimate legislative prerogatives. There is no
need for the Court to address those issues in this
case, however, because the offense-definition and sen-
tencing structure that Congress adopted in Section
2119 for armed carjacking fairly defines a serious
violent crime and provides a reasonable structure for
punishing those who commit it. The Constitution
requires nothing more.

ARGUMENT

I. SECTION 2119 DEFINES A SINGLE FEDERAL
CRIME WITH THREE SENTENCING PROVI-
SIONS

Congress creates federal crimes by specifying that
certain acts, generally accompanied by a particular
mental state, will constitute a criminal offense. The
specified acts and mental state become, by definition,
the “elements” of the offense. In order for a defendant
to be convicted of that offense, a grand jury must
allege in an indictment, and the government must
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prove beyond a reasonable doubt at trial, facts suf-
ficient to establish the existence of each such ele-
ment. See, e.g., Hamling v. United States, 418 U.S.
87, 117 (1974); In re Winship, 397 U.S. 358, 364 (1970).

Congress must also specify, in one way or another,
what punishment may be imposed on an individual who
has been found guilty of a given crime. Historically,
Congress often simply set out a range of possible
penalties for a defined offense, leaving the selection of
specific punishments within that range to the broad
discretion of the trial judge. See, e.g., 18 U.S.C. 408a
(1940) (kidnapping punishable by death or “imprison-
ment in the penitentiary for such term of years as the
court in its discretion shall determine”); see gener-
ally Mistretta v. United States, 488 U.S. 361, 363-366
(1989) (describing historical practice). More recently,
Congress has required the use of detailed Sentencing
Guidelines, which are set out separately from the pro-
visions that define offenses and are “designed to chan-
nel the sentencing discretion of the district courts
and to make mandatory the consideration of factors
that previously would have been optional.” Witte v.
United States, 515 U.S. 389, 402 (1995); see generally
18 U.S.C. 3553(b); 28 U.S.C. 994; Mistretta, 488 U.S. at
367-370. In addition, Congress has, with respect to
some crimes, provided specific statutory guidance for
the selection of appropriate sentences within a broad
overall range of possible penalties—typically, by
specifying minimum or maximum sentences that the
court must or may impose, depending on the presence
or absence of specified aggravating or mitigating fac-
tors. E.g.,8 U.S.C. 1326(b) (Supp. IT 1996); 18 U.S.C.
831(b), 2261(b) (1994 & Supp. 1I 1996); 21 U.S.C. 841(b)
(1994 & Supp. II 1996); see Almendarez-Torres v.
Unated States, 118 S. Ct. 1219 (1998).
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Thus, Congress typically defines the elements of a
crime, specifies a range of permissible penalties, and
then permits or requires the sentencing court to
consider a wide variety of potentially relevant facts or
circumstances, apart from the elements of the offense
itself, in determining what sentence to impose in a
given case. See also 18 U.S.C. 3553(a) (setting out
general factors to be considered at sentencing). A
court may consider such “sentencing factors” in the
exercise of its traditional discretion, in accordance
with the Sentencing Guidelines, or by direction of the
very provision that defines the offense of conviction.
However the court comes to consider them, sentenc-
ing factors need not be charged in the indictment or
proved at trial, and the requirements of due process
are generally satisfied so long as the defendant is
given a fair opportunity to be heard at sentencing and
the court resolves any contested factual issues
according to the preponderance of the evidence before
it. See, e.g., United States v. Watts, 117 S. Ct. 633,
635-638 (1997) (per curiam); 18 U.S.C. 3661; Sentenc-
ing Guidelines § 6A1.3, commentary.

This Court has repeatedly made clear that, within
broad constitutional limits (see generally pages 36-50,
infra), the definition of the elements of federal crimes
is a matter for Congress, not the courts. Almen-
darez-Torres, 118 S. Ct.